> 7 .
Islanuc Law 24’th Year | Second Issue | Serial No. 60 | Summer 2023 | Pages 195 to 224

Research Article | Received: 2023/03/29 | Accepted: 2023/08/19
ResearCh ] Ournal DOI: 10.30497/LAW.2023.245041.3413
DOR: 20.1001.1.22519858.1402.24.2.1.8

Analysis of Ijtihad Requirement in Adjudication with an
Emphasis on the Element of Law

Ehsan Babaei - Assistant Professor, Department of Criminal Law and Criminology, Faculty of
Judicial Law, University of Judicial Sciences and Administrative Services, Tehran. Iran.
ehsanbabaei@ujsas.ac.ir

Abstract

According to the famous (in the meaning of prevailing) view of jurists,
‘Iljtihad’” is a prerequisite for making judicial decisions. Some others permit
the adjudication by non-Mujtahid judges. Although both sides of arguments
are based on reasoning with references to the Qur'an and the Sunnah, there
is an objection to the way of reasoning of both sides, since they have been
made in the absence of the analysis of practical process of adjudication and
in the ignorance of the element of ‘codified law’. The establishment of the
regime of Islamic Republic of Iran and legislative process based on Sharia
standards indicates a transformation in the subject of adjudication, requiring
reconsideration and reexamination of Ijtihad requirement in the light of such
a transformation. The current article reviews the common jurisprudential
arguments on Jjtihad requirement for adjudication and analyses its process
and stages. Then, with an emphasis on the extent of the influence that
religious rulings have on law and human measures, with taking into account
the nature of Ijtihad and comparing it with the nature of dispute resolution,
accompanied by the consideration of certain requirements of judicial system,
such as the uniformity of judicial practices, it will ultimately reinforces the
perspective that is in favor of non-necessity of Ijtihad in making judicial
decisions.
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